WILLIAM J. SCOTT
ATTORNEY GENERAL
' STATE OF ILLINOIS
 SPRINGFIELD

 August 30, 1971

FILE NO. S-334

COURI‘S 3
Supplementary Proceedznqs

Honorable Philip G. Reinhard
State's Attorney A
Court House

Rockford, Illinois 61101

Dear Mr. Reinhard:

"Our officed j g 4 :
thousand delipquent pgrponal property tax
,suita each ygaX ) e process of ‘

: pet we take the followe

Q
L ea————

Se€. 277(h). 1t the aefendant does
not appear on the date and at the
time and place scheduled, we then
serve on the defendant a Petition to
Show Cause why he should not be held
in contempt of court for his failure
to appear. .
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"My inquiry is, if 2 defendant fails to
appeay on the Citation to Diacover Assets

is he in contempt of court at that time,

and can a body attachment or bench warrant
be iesued forthwith to bring him into court
to testify, or, is it necessary that a Peti-
tion to 8how Cause be sexrved on the defendant
before a body attachment or bench warrant can
be issued? It would greatly facilitate the
operation of this office if the added time
and expense of preparing, filing, and serxving
a contempt order could be eliminated,”

Saction 73 (1) of the Civil Practice Act provides:

"S 73 Supplementary proceedings. (1) A judgment
creditor, or his sueceasor in interest when that
interest is made to appear of record, is entitled
to prosacute supplementary proceedings for the
purposes of examining the judgment debtor or any
other person to discover assets or income of the
debtor not exempt from execution, a deduction order
or garnishment, and of compelling the application
of non-eéxempt assets or incomé discovered toward
the payment of the amount due under the judgment
or decrea. A supplementary proceeding shall be
commenced by the service of a citation issued
by the clerk. The procedure for conducting supple-
mental proceedings shall be prescribed by rxules.
It is not a prerequisite to the commencement of a

. supplementary proceeding that an execution has
been returned wholly or partly unsatisfied.”
(1110 Rev, Stat. 19690 ch, 110. par. 73 (1))

Supreme Court Rule 277 provides in part:

“(a) When Proceeding May he Commanced and
Againat Whom: Subsequent Proceeding Against
Same party. A supplementary proceeding
authorized by section 73 of the Civil Practice
Act may be commenced at any time with respect
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to a judgment upon which execution may issue.
LA B

“ () Hdw.ﬁummenced, The supplementary proceadihg
shall be commenced by the service of a citation

~on the party against whom it is brought. * @ ® w o

stated in

. " o N * W R LR B A% L AR R BN

() Sanctions. Any person who fails to ohey a
eitation, subpoena, or order or other direction
of the court issued pursuant to any provision of.
this rule may be punighed for contempt. * * » s »

The ganaral rule applicdble to your question is
Corpus Juris Secundum as follows:
U & & » % N W eV ® 9 %P

Before a pergon can be found guilty of a contempt
not conmitted in the presence of the court, he must
have due and reasonable notice of the proceeding,
So, ordinarily, there should issue an attachment, or
a rule or order to show cause why defendant should
not be punished or why an attachment should not issue
or other process, the proper or permissible form or
forms of process varying with the local practice.
Rl (17 C.J.8. p. 194, Contenmpt €77)

Illinois £bllows this general :ule.

The case oﬁ BX ia, 38 Ill. 498, in-

volved a Habeas Corpus proceeding. Eettie had failed to make a

temporary

alimony payment ordered by the court and was biought

before the court by means of 2 body attachment. A hearing'waﬁ

then held, Potrie was found in contempt and sentenced to jail.

The court

at page 501 stated:
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"R % ¥ & Wa recognize the principle thet it
is of the essence of all convictions or adjudicetions,
that the party accused should have an opportunity to
be heard in his defense. But that principle dees
not controvert the regularity, 4in that regard, of
this proceeding, for we find that the patitlioner
wag given that opportunity in as ample a manner as
‘wag consisten: with the nature of the cemse., It can~
- not be seid that e party has ne proper notice of a
proceeding. against him, merely bocause the first
intismtion he receives of it is by an arrest under
a process of t.ha cmn r.n tha case of an ordinarv
nips ad regpondendianm, which is the first
process #.n a aaune un&er the proper state of facte,
the very first notice the defendant receives of the
proceeding is by an arvest under tha writ. Yet it
has never been supposed that such 2 step in 2 cause
contravened the rnle that a party shsll first have .
an opportunity to be heard in his defense before
his ri‘qhta ghall bhe detamim\ :

"We are mﬂaxreﬁ to the mm of Lanado: _

25 Vermont 632, as sustaining the viw that the
patitioner ehould have received notice of the
application. for the attachmant before the writ

could regularly issue. So far from sustaining

such a proposition, that case very clearly
vindicates the entiye regularity of the proceeding

in the court of chancary. In that case the party

was adjudged cuilty of the contempt, and a warrant

of commitment wis actually awvarded and issued, and
the party arvested and imprisoned without any previous
notice of the proceeding, o any opportunity to
- purge himself of the alleged contawmpi; and Chief
Justice REDFIEID very properly held that before..

he was sdjudged finally guilty of the contempt,

and punished, he should have had an opportunity

of baing heard, In the chae at bar that opportunity
was given. The petitioner wes not finally sdjudged
guilty of the contempt until he was arrested and
brought before the court for the vary purpose of being




:ﬂqnoraﬁla Philip 6. Reinhard = 5

heard, and to enable him to purge himself of

the alleged contempt if he could do so. And

having that opportunity, it was not until after

he failed thus to purge himaself thet he was

finally adjudged quilty of the coatempt,

and a warrent of commitment awazﬁeﬁa-w LA

The Petrie aaae is quotad and ”nllawma in the
case of gggngggr v, g;ggghgg, 51 I1i. &pp‘ 2& 17, Wp¢ 19~20,

Your sttuatlon. involving conﬂuct cutstae the
presence of the Coutt. falls in the category of indi:ect
or constructtve, rather than direct, contempt. (Tha Pacple

ﬁggagkig 6 111. 24 463, 466: zng,zggnia v. Pomexov, 405

111. 175, 179; In Re Estate of Mx. 86 711. App. 24 437,
442) I assume the defendant wag ptoperly served with the
citation énd with the summons issued when the suit for
taxes was originally filed, 1In caneé such as yours the
defendant cannot be summarily held in contempt: (In Re
Bstate of Melody, 86 Ill. App. 24 437, 442) he must be
formally charged and advised of the nature of those charges
(People v. Vitucei, 49 X11. App. 24 171); he islentitled to
notice, a hearing, (Bvmes v. Johnson, 104 Ill. App. 24 217)
and an opportunity to defend on the issue of his guilt.
(The Pecple v. Pomexovy, 405 Ill. 175, 179) Although some

capes held that it is sﬁfﬂicient if a gtatement of the charges
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is delivered by thé Judgeé orally to the defendant, (MacNeil
v, United States, 236 F, 24 149, 61 ARL 2d 1075) many Illinois
cages indicate that written charges in the form of an infor—
mation, notics, citation, or rule, {The People v. Hagopian,
408 111, 618, 621) or petition (The People v. Bloom, 35 .xn.
24 255, 261) mst be served on the defendant, A docket
entry may or may not satisfy that requirement. (People v.
Vituceid, 49 I1l. App. 24 171, 175) As in all cases, considera-
tion should be given to making a record that will support
the ultimate result on appeal., (The Pecple v. Hagpgakis,
6 T11. 2d 463; Hymes v. Johnson, 104 I11. App. 2d 217,
Peopla v. Vitucei, 49 Ill. App. 24 171, 176)

Therefore, in answer to your inquiry, a defendant
cannot be summarily held in'v contempt of coutt. at the time
he fails to. appear on a c¢itation to discover assets. The
Court must firat be advised of the defendant's contamptuous
conduct by your." calling the Court's attention to the fact of
service of the citation and the defendant's failure to appear.
The Court should then enter a written rule, citation or
order which accurately alleges the basis for the contempt

charge. The defendant can be given ‘noti'.ce of the charge

N
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in any orne of a pumber of ways, including service of z copy
of the charge. ait:’ng with notice of the time and place of the
hearing thereon, Altematively, the defendant -éan DO BETVES
Ty means of & body attachment under which the sheriff arrests
.the. defendant, ;gives him a copy of the written charge, and
"bx?tngfs ‘him before the :coaét for the hesring. That attachment
is: éolely for i.hapurpme of bringing the defendant jinto Court
and giving him notice of’ the pendency of the charge. OCOhnce
the defandant is in couriz. wvhether by means of hie response
to service of -a_- written rule and notice of the contempt
hearinq, or a8 & result of a body ‘aitfza&mnt,' the Court must
then hold a hearing to determine whether the defendant should
be held in eont@tag M: this stage: sma-'mﬁy'chmse to: forego
a hearing on the contempt charge in favor of proceeding with
the d‘la‘eavery."@f:: assets and entry of appropriate payment
or turnover orders. |

If you proceed to the point of having ‘the deffendant
held in contampt, the court shouldﬂentér a;w:iﬁten"orﬂerfw&th%
supportive findinos.

‘Very truly yours,

ATTORNEY GENERAL




